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Ra: Mille Lacs Reae~ation Boundaries 

Dear Mr. Barlow• 

.... 

' 

This .is in response to your request that we provide an opinion on 
tl\e iuue of the boundary of tha Mill.& Laca IncUan Reaervation. 
F~:;om time to ti111111 1 various entities have speculated. that the 
boW'Idaries U'tablJ.shtad. by -cha Treaty of February 22 1 18!5!1 1 10 
Stat. 1165, hava been disestablished such that the reservation 
has baan diminished and pramenely consists only of lands held in 
tru1t for the Mille Lacs Band (or the Minnaaota Chippewa Tribe). 
Fer the reasons aot tor the below, it is our opinion that the 
boundaries established by the 1855 treaty ·remain intact ana that 
the ~•••~vation haa not been diminished. 

Thill current analytic &tructure for determining- whether a etat~o~te 
· had the effect of ter.minatinq or. diminishinq a reservation is 

sUIIU!Iadzed in ezu1 ii.ICit'lllmlll Ct.lur:t 's decision in Sqlem v. Bartlett, 
465 U.s. 46J ( us.o;. ln that case, t:ll& court sat: out guiael·in1u1 
to aid in the interpretation of statutes affactinq the status of . 
reservations. Those 11pronoW'Ioements 11 in Solem an S\llllllll!lriZIIId in 
Pittsburg and Midwav c:gal Mining Co. v. yazzi•, 909 F.2d .1387 ' ··. 
(10th C!r. 1990) aa tollowau ·· · 

l!'int, it. is well aetabl.I.JJhed that conqramshu the 
power toP,iminish a.uaer.vation unilaterally. . 
(Citations omitted.] Nonethaleau, diminishment will 
not be liqntl. ylinterred (_Citation omitted]. Con~r. ass , 
milS 'I:· clearly evince the intent . to raduea boundanes, , 

. [citations omittecl], and traditional solicitude for , 
Indian riqhta f&VOre the survival oi: reservation .. 
boundaries in· 'the. face of the openinq up of r~sar.vation 
lands to settlement and entry by non-Indiana. ·· 
(Ci':.atione omLtted]. courts may not, however, 11 iqnore 
plain lanquaqe that, viewed in historical context and 
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-'fair appraisal.' clearly. runs counur to a 
la.tu claims, 11 (Citations ami ttgd.J. 909 F. 2d 
1393. 

~he foraqoing approach to analyzinq tna impact of Congressional 
action on reservation boundari.n involves the application···of 
judici~l presumptions and standards that have developed in the 
absence of clear Congressional intent in ths eo~called "surplus 
land'' statutes. That is, Congress openetl rat11111rVations to non
Indian settlament anti set up schemes for tl'ua pusage of ti tltll, .• 
but failed to recoqnizlll a distinction between title and boundary 
interests. That failure ts a result o~ the reality that contrary 
to expectations in the lata 1BOO's, the reservations and the 
~ribes did not disappear into the amalqam of American society. 
When they did not disappear, disputes arose over reservation 
boundaries and in resolv:ng those conflicts, the supreme court 
has applied. a pnsUlnption that ambiguous eonqreaullicmal aotion 
affectir.g Indian rights is to be resolved "to the benefit of the 
:ndians". ~. pacotcum ·r. pisttict countv Cgur;:, 420 u.s. 425 
(197!.1). 

Because the distinction between title and boundaries has become 
increasingly important in tl\8 wake ot the development ot 
principles of Indian tribal sovereignty, 'the· supreme cc:n.u:-t hat!l 
required that an alle;ed d~minishment statute muat clearly 
r~flect speoific Congressional intent to diminish both boundaries 
~ Indian title. The ~pacific intent requirement in analyzing 
alleged diminishment statutes gives affect to a judicial 
presumption that congress intended to deal fairly with the 
Indians, and it is in t.he light of that "fair deal" presumption 
that each boundary issue must be judqed. 

'J'lle history of. the Mille I.l\cs ResGrvat~ on following its croat.ion 
. i~ :~55 encompass~s a complax, r.on~olutad nucc~uaion of treaties, 
agraements, Executi vo branch ru.l.i~qs, and Conqrel!ls5.onal 
enactments. Although the official acts of the government evince 
a great effort to remove the Mille Lacs 5and from th0 reservation 
and an effort (albeit not without vacillation) to legitimize the 
presence of white settlers, there is no cl'ear congreesional 
intant to reduce the boundariea. of the Mille Lacs Relllet'VIItion •. 

A.s~ary·of ·congressional action bmqins with. the Treaty of l864. 
ay.tlt«t treaty, the Band ceded the ~855 Reservation to the United 
stataa·, but expressly ntained the right to remain on the 
reservation so lonq as its members did not interfere with or 
moles~ the whites. There is no doubt that the Band.did not 
violti.U that 11qood conduct" provision, but in the two decades 
1:hat followed the federal qovermnant - despite effons to stem 
the flow of trespassers onto the reservation and to protect.tha 
interee~s of the Indians in the lands • eventually allowed claims 
on or issued patents ~o ~/6 of the reserva~ion's approximately 
6l~poo acres. :t is impor~ant to note, however, that the claims 
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aml patents were nw;. the raaul t of a. c'on9ressional · en~ctmant · 
tnrowinq the reservation open to settlement under the public land 
laws. Lnstaad, the entries were made on the basis of directives 
and orders of the oaparcman~ of the Interior under intense 

· pressure from timber and land interests. . · 
•' ' 

Followinq the incuraion into the reservation and the debate over 
l. ts propriety within thea EKe.c::utive Bnnl:h, Conqra·a·s\lilinact'atl'•.that 

Act of July 4, 1804, 2.3 Stat. 811. That.· lllt:atuta·racoqni:uut.the 
controversy surl:'oundinq the gettl.ement ·of ti'UII Mille Lacs ... 
Reservation and prohibit•d additional dispouition of lands within 
the Reservation until further action by con9ress. That fur~her · 
ac"t:ion come in the fom of tha Act of January ·14, l.SS'l!·, Z5 stat. 
643, also known as tna Nelson Aot. BY that statute, conqrass 
created the framework .tor tha cession of all Chippewa . 
reservations in Minnesota except portions of the Whit• Earth an~ 
Red Lake Reservations. A commission was appointed to negotiate 
with the Chippewa for the removal of the Grand Portaqa, Fond du 
Lac, Mille Lacs, Bois Forte and Leech Lake Bands to the White 
Ear~h Reservations, but se~ion 3 of the Nelson Act allowed any 
member of those five Ban~s to remain on their home reservations 
and take an allotment of lana there rather than remove to White 
Earth. 

Under the auspices of the Nelson Act, an agreement with the Mille 
Lac::a Band was nC119otiated and approved. Although the agraement 
with the Mille Laos Band contained cameion lanquaqe with respect 
to the lBSS reservation and the riqht of occupancy reserved in 
the l864 treaty, it is clear that the Band members intended to 
aKerciae their right to remain on their anceetral homeland and to 
taKa allotments there r!Lther than relocate to Whit111 Earth. 

subsaguent to the Nelson Act ond tha aqr~emant made pursuant to .. 
it, the Mille Lacs Indians endeavored to secure the promised 
allotments but W1111re frustnt~d by 1:1ctions ot t~e Executivfl sranch 
with respect to ~enewed entries and settlement on the 
reservation. By the tul:'n of the century, the government had 
allowed so many non-Indiana to enter and settle upon the 
reeuarvation, and did so little to preserve the riqht of allotment 
reserved to the Mille Lacs mllmberlll, that hw lands fiiUi table for . 
allotment remained in qovernment hands, Notwithstandin9 the fact 
that title to the land passed to others, there is no clear 
evidence that Conqresa coneidered the ~eaervation boundaries 
ei tiler diminished or tet'111inated. To tile contrary, !.n both the 
Act of July ~~. 1890, ~6 Stat. 290, and the Act of May 27, 1902, 
32 stat. 2GB, conqt'eiUII referred to ttle riqhts of JncU•ns 1'within 
[the] Mille Lacs Remervation." 'l'he latter statute provides 
evidence that conqrema believed the reservation.continued to . 
exist in that the act offered the Indians inducements - aa well 
as exceptions - to removal trom the Mille Lacs Reeervation. If 
th~ reservation had ceased to exist by virtue of the Nelson Act 
agreement (which had been approved yea~s earlier), there is 
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nothing in the 1902 act which evinc0s a congressional 
understanding that that was so. 
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The Mill~ Lacs Band persisted in its insistence that the Band's ·· 
unaerstandii'!Cl of tha right to remain and taka allotments .under 
the Nelson Act. As with the other Chippewa Bands, som~ mOYed to 
White Earth and took allotments. aowever, the great 'majority 
remained and by the Act of Auguat l, l9l4, 38 Stat. ~a, Congress 
specifically a~propriated $40 1 000 for .the purpose of aequirinq 
lands to be allotted to the M:l.lllil Lacs IncUans ramainim~ on· the:~ 
reservation. The acquisition of lands by purchase was necessary 
because in the precadinq decades the government had allowed 
otl-.~:~rs to <.\cqub:e L'I!Uil&rvation lands and had not honor;d ~c 
le~itimata expectation of allotmen~ under Section J of the Nelson 
Act. 

Given that hiatory and keepinq in mind the judicial standards 
applicable to the issue of boundary diaastablishmene, the 
question of the impact of other Minneeota boundary cases must be 
aadnssed. The situation most analoqous to that of Mille Lacs is 
discussed in Lllach Lgke Band of c~ippewa tndians y. Herb•t, 334 
F.supp. 1001. (O.Minn. 1979),- In that case, the cour~ held that 
the Nelson Act did not terminate or diminish the Leech Lake 
Relllervation - ona of ttua five reservations which like Mille Laos 
wtn:e 11 ceded" pursuant to Nelson Act aqreements. The Leech take 
boundary was aqain at issue in State y. Fgrge, 262 N.W.2o 341 
(Minn. 1977), appeal dismissed, 435 u.s. 919 (1970), and state v. 
Cluk, 292 N.W,2d 902 (Minn. 1979), cut. denied, H!5 U.s. 904 
(1980), dealt with the White Earth bounda~y. Both d~cisions 
concluded that the ram~rvation boundariae had not been 
disestablished. 

At about the game time 1 j,n united stat a !I v. Mfnngsota, 446 
F.Supp. 1382 (D.M.tnn. 1979), atf'd eub nom. Red Lake BAn\'L.Y:... 
Xinnesota, 6l'l F.2d ll6J. (9th Cir. 1980), the federal cour-c held. 
that the Nelson Act had terminated a portion of tha Red Lake 
Reservation. Similarly, in Whit• Earth Band y. Alexander, !518 
F.Supp. 527 (O.Minn. 1981), aff'd, 683 1.2d 1130 (8th Cir. 1982), 
the federal court round that four townships of the White Earth 
Reaervation were removed from the reservation. Those decisions, 
however, do not compel. a conclusion that the Mille Lacs 
boundaries were dilUIIIItllbli&hGid. In beth the case of Red Lake and 
~hill "four townships", there is clear evidence of the1 areas at 
issue were to be dealt with differently than the cadad 
reservations (Mille L&es, Leech Lake, and the others) where ths 
Indians could remain and taka allotments. The "diminished" area 
of the Red Lake Reservation consisted of a vast area of sparsely 
inhabited lands; Even a!ter dimfnishntent, the remaining- Red Lake 
Reservation encompassed hundreds of thousands of acres, including 
the historic population centers of that Band. With respect to 
the four ~o~nships in the northeastern portion of the White Earth' 
Reservation, the record is clear that those specific,lands were 
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to 'be treated 'd.l.thrantly than the balance of the reservation. 
(In fact, it is clear that th.s secretuy ot! tha Intl(!dor traat:liui 
the Red Lake ceded lands and the four townships as exceptions to 
thlll general rule, and the judicial decisions have confirmed that 
different treatment, ,S.Wt, H.R. Elt. Ooc. No. 247 at 10. ).~ . ..·.~ ·· ... 
In short, the circumstances of the Mille Lacs Reservaticn'do not 
parallel aither the Red Lake ceded are& or the four townaaips 
ceded at White Earth. Then is ·no clear evidenca that C:c.nc;:r:ess 
intended to reduce the bound.aries. cavan the judicial standar.Qs 
qoverninq analysis of boulllii&.Ly issues, we are of the opinion that 
the Mille Lacs Reservation boundarieu encompass the territory ' 
del!lcribad in the 'l':r:eat'{ of 18!.1!1, .. 

Sincerely yours, 

~tl~ 
Mark A. And&raon 
For the Field solicitor 
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